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PETITION FOR WAIVER - EXPEDITED ACTION REQUESTED 

Srnirhville Telephone Company, Inc. (“Smithville”) pursuant to Section 1.3 of the ComisSion’s 

Rules’ hereby requests a waiver, to the extent necessary, of Sections 54.301(b) and ( f )  of h e  

Commission‘s rules specifically with respect to the Local Switching Suppo A (“LSS”) submission date 

for projected dam from an average schedule company.* As a result of an unexpected replacement at 

Smithville of the key management individuals following the death of its President and other chmges in 

the staff over the last year, Smithville did not report projected average schedule data required to be 

submined on October 1,2003 pursuant to the Universal Senpice Adminishative Company’s (“USAC”) 

rcquirements until February 10,2004. This data i.5 used by USAC ro project and dctennine rhe 

calculation of Local Switching Suppon (‘‘LSY) for avcrage schedule carries 

1. Background 

USAC requires fhat cost study companies and average schedule companies submit projected 

I 47 C.F.R. g 1.3. 

’ See 47 C.F.R. $54.301(b) and (0. See also n. 3, infiu. 
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information that allows USAC IO calculate LSS ~mountr  for inclusion in rhc U n i v d  Service Fund 

program for a coming year.’ USAC q u k s  incumknt local exchange carriers (“1,ECs”) that have 

been designated an Eligible Telecommunications Carrier (“ETC”) and serve 50,000 or fewer access 

lines within a rtudy area to file LSS projections no later rhan October 1 of the ycar preceding the 

calendar year in which the LEC expects to receive LSS. For cost m d y  companies. projected 

accounting data and cost information used in the calculatmn of LSS is submind.’ For an average 

schedule company, data is submined which is used as input to the average schedule formula(s) used to 

calculate LSS amounrs? USAC has concluded that if an average schedule company does not timely 

file its LSS projected data by October I of each year, that company will not be cligjble IO receive LSS 

punuant to !he average schedule LSS formula in the subsequent cnlendar year, absent a waiver frum 

the Commission. Accordingly, in order to receive LSS in 2004, Smirhville was required by USAC to 

submit three specific data items (access lines, exchanges, and access minutes) for hclusion in the 

USAC’s web page regarding LSS (wmv.univcrsnlservic.org/hckorn~n~~/lss.asp) states 
that average schedule companies serving fewer than 50,000 lines must submit Form LSSa in order to 
qualify for local switching support While Smithvilk does not question USAC‘s need for this 
informarion. here does not appear ro be any specific rule &at establishes this requiremenr. The annual 
October I data submission requirement arises under Seaion S4.301@) ofthc Commission’s rules. 
The Section 54.301(b) rules apply explicidy to cm study companies that submit accounhg and other 
cost information as set forth in rhe mlcs. USAC requks average schedule companies also to submit 
projected average schedule input dam in parallel with the cost study process even though neither 
Section 54.301@1) nor Section 54.301(f) regarding the calculation of LSS for average schedule 
companies include any explicit projected data submission requirement for average schedule companies. 
Finally, the instructions that USAC provides on its web site to average schedule carriers for completion 
of the Form LSSa references only the rules related to cost study companies. Accordingly, if no rule 
waiver is required, it may only be necessary for the Bureau to direct USAC to renew Smithville’s LSS 
participation. Smithville has already submitted the projected hfonnarion to USAC. 

’ See 47 C.F.R. 5 54.301(b)-(d). 

’ 47 C.F.R. 54.3OI(f)(I) 
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formula calculation. For the reasons described below, Smithville did nor submit this projecred data IO 

USAC until February 10,2004.0 

The President of Smithville, Mr. William H Earles, died on September 8,2003. Until drat 

time, Mr. Earles was the primary contact for correspondence with the National Exchange Carrier 

Association (“NECA”) and USAC.’ The weeks following the deah of Mr. Earles were very difficult 

and dkmptive for Smithville. During the pnod following Mr. Earles death, incoming correspondence, 

current project files and job responsibilities were being allocated to appropriate ~ ~ S O M C I  a5 soon as 

practicable. Understandably, a number of projects stalled for a period of time until the new 

management team could absorb the personal and professional impact of Mr. Earles death. 

Correspondence from NECA regarding changes in rhe LSS average schedule formulas, as well as 

notificarion reminders from USAC regarding the October 1,2003 projected data submission 

quij-ement, were not located by the new management until ear& m F e b w  2004 following 

Smithville’s inquiry regarding monthly LSS senlements pmcessed through NECA. 

The Presidency of Smithville was assumed by Ms. Darby A. McCarly, who previously served 

Smithville did timely file with the State of Indiana on July 11,2003, and the State filed with 
the Commission and USAC on September IS, 2003, prior to October 1,2003, its sate cerlification 
for HCL, LSS, and LTS. The USAC web site page titled “General High Cost Filing Requirements” 
(www.unive~service .or~~prcess / f i l ingp)  lists the annual state certification requirement as rhe 
only high cost filing requirement for October ofeach year and does nor list a filing requirement for 
average schedule compania to submit the projected information that is the subjccr of h is  waiver 
request. 

’ Much ofthe reporting of da@ and subsequent dollar disbursements for the various universal 
service support components, including LSS, are coordinared !hrough NECA with USAC. 
Consequently, E C A  is involved in these processcs with USAC. However, Smithville does not 
pahcipate in the &IC sensitive pool administered by NECA, and Sinithville is an a v c q c  schedule 
company. Smirhville files is own interstate mffic sensitive access service tariff b w d  on the average 
schedule sealemen& rhar rhe forinulas would yield for Smithville. 
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as Senior Vice President OfSmithville. While she assumed the title ofPresidency in September 2003, 

she did not fully wansition fiom her previous duties which focused primarily on customer service and 

data processing until December 2003. She did nor relocate to the President’s physical office until rha 

rime. 

Two additional peaonnel issues conmbukd to rhe filing omission and Smirhville‘s failure to 

recognize the error until February 2004. For approximalely IO years prior to June 30,2003, Mr. 

Ronald Shewood served as Controller BS Smirhvifle. In that role he s u p i s e d  the revenue and 

regulatory accounting function. Mr. Shewood left on June 30,2003, and WBS replaced by Ms. Britt 

G m a n  who did not have previous regulatory Teponing expcrience and wag unaware of any pending 

liling deadlines. 

Regulatory filings were, and remain, the responsibility of Mr. Jon Appleby, regulatory 

accountant. Mr. Appleby did nor receive correspondence regarding the Octobex I projected data 

submission filing that had been directed to Mr. EarIcs, and CQNeqUBltly was unaware of che filing 

deadline. Mr. Appleby also was away fiorn his job for a substantial portion ofNovember and 

December 2003 with an extended illness thereby contributing to Smithville’s delay, until February 

2004, in ideneing the filing oversight. On February 10,2004, in reviewing the disbursement fomis 

prepared by NECA, Mr. Appleby discovered that LSS amounts had been omirred. The Smirhville 

management immediately canracted its regional NECA ofice to inquire abu t  he omission, was told 

that Smirhville was not listed as being eligible for LSS dollar disbursemcna for 2004, and was informed 

that questions regarding eligibility for LSS wen, 85 an initial maner, a USAC responsibility. Upon 

further investigation by the Smithville managemenr on Febmluy 10,2004, an undated communication 

from USAC (presumably sent prior IO the October 1,2003 date) describing the filing of the 2004 
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projected dam used to calculate LSS was located in the oEce of the President It w a  at this time that 

the new management at Smirhville became aware of the average schedule company October 1,2003 

filing date. After a M e r  search of documents, rhe SmitbviUe management concluded thai Ihe 

projected data tiling due on October 1,2003 had musr likely not been submirted. 

Mr. Appleby contacted USAC immediately on Februaly 10,2004, and asked ifthe projected 

data filing could be made at that me. USAC invired Smirhville to submit tbe data, and Smirhville faxed 

the data to USAC on February 10,2004. However, USAC explaimed to Smithvik that eligibility in 

2004 for LSS would, nevenheless. be dependent on a waiver from the Commission. 

As a family held corporation, the death of the principal owner and the management changes that 

took place over the lan year at rhe company gave rise to substantial turmoil which lead to the oversight 

and inadvertent failure to submit the projected data to USAC on October I, 2003. Ncvenheless, on 

rhe very fvst day that the error was discovered, Smithville did submit the projected data to USAC. 

11. Basis for Relief. 

Pursuant to Section 1.3 of the Commission’s rules, the Commission may gmnt a waiver of the 

application of any of its rules for “good c a w  shown.’‘ As noted by the Court of Appeals for the D.C. 

LI Smithville notes that for wireless carriers, Section I .925@)(3) of the Commission’s rules 
provides more specific waiver criteria including a showing that (0 The underlying purpose of the rules 
would not be served or would be fiusbated by applicarion to rhe instant case, and rhst a grant of the 
requested waiver would be in the public inkrest or (ii) h view of unique or unusual fachlal 
citcumsrances of the instant case, application of the mle(s) wouM be inequitable, unduly burdensomc or 
confrary ro the public interest, or rhe applicant has no reasonable alternative. See 47 C.F.R. 8 
1.925(b). As explained herein, the facts and circumstances for Smithville a n  consistent with hese 
waiver criteria and weigh in favor of grant of the r e q u a  



Circuit agency rules are generally presumed valid? However, the Commission may exercise its 

discretion to waive (I rule where the particular ficcr~ make strict compliance inconsistent with the public 

interest.I0 In addition, the Commission may take into account considvarions of hardship, cquiry, or 

more eflkctive implementation of overall policy on an individual basis.l’ Waiver of the Commission’s 

rules is therefort appropriate if special circumsmces warrant a deviation 6om the general rule and such 

deviarion will sewe the public interest 

SmilhviUe respectfully submits that all of drew circumstances descnaed a b v e  weigh in favor of 

rhe grant of a wajver. Strict application of the Ocrober 1,2003 submission requirement date would k 

conwry to the public inkrest. Allowing SrnithviUe to receive LSS during 2004, now that it has filed 

the necessary data, will not cause my harm or burden for any other parry. 

The underlying purpose of the LSS univvsal service suppan program is to provide cost 

recovery to small LECs for the costs of their switching invemnent and expenses. As such, LSS has 

been a substantial portion of Smithville’s recovery of its switching costs for many yew.” The purpose 

of LSS is IO provide suppori to companies with smaller switches and consequently relatively higher 

switching costs so that companies such .as Smithville do not have ro recover these relatively higher COS 

through intranate, basic rates. The availability of LSS thmby avoids potentially higher basic rala hi 

See WAITRudio v. FCC, 418 F.2d 1164, 1166 (D.C. Cir. 1990, cert. denied, 409 U S  
1027 (1972)(‘~WA~RudZo”). 

lo See Northeast Cellulur Telephone Co. v. FCC,. 897 F.2d 1 164, I 166 (D.C. Cir. 
1 990)(Worrheusr Cellular”). 

I ’  Wair Radio at 1 159; and Northensf Cellular at 1166. 

l 2  Smithville estimates that its monthly LSS should be approximately $54,000. For its 
csrimated 32,600 access liner, LSS should provide $1.66 per month for each access line. 
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would be contrary to h e  established universal service principlcs of nffordability and comparabiliry. 

These purposes would be M t e d  were Smithville not to receive the LSS for 2004. Smithville's 

overall cost recovery would be thrown kt0 dsarray'. Smithville's overall ratemaking result would have 

to be adjusted and/or some of its plans for capital expenditures and nenvork improvemenrs would have 

to be c w i l e d  were LSS disbunemenrs not available to the company. These results are inwnsistenr 

with h e  principles ofunivesal service which support he deployment ofmodem newoh and the 

availability of advanccd services in ~ 1 a 1  aws as those served by Smithville. Therefore, a grant of the 

waiver will serve rhe same public interest objectives as the ovuall universal service plan was designed 

to address. 

with the public interest. 

And without LSS SUPPOI?, hose purposes will be tiusbated in a manner not consistent 

f i e  unexpected death of Smithville's President and the subsequent m i t i o n  to a new 

management team presents unique and unusual factual circumstances relevant to any shet  application of 

the rcporting date rule. Swict application would deny Smithville of LSS cost recovery for 2004, and 

would subject Smithville to burdens associated with that MSI recovery denial. 

Moreover, grant of the waiver request can be easily accommodated by USAC. wirhout burden 

to any other carrier, within the already existing universal service process. SmirhviUe had tiled i5 avcrage 

schedule data in the immediately previous t h e  period, and Smithville had been a recipient of LSS h n  

irs beginning. There would be no reason to expect that a local exchange carrier serving approximately 

32,600 access lines would jump to over 50,000 access lines from one period IO the next. Thus, 

USAC had at least some level of notice that the omission of what had been a consmt sbeam of dam 

and LSS participation was most likely a simple error. 

The LSS process already urilizes a "true-up adjustmcnt" process that corrects the results of 
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projected data from eligible LECS with those carriers’ submission of actual LSS amounm at a later 

p i n t  in 

calendar year for which acrUal data is s~brnitted.~‘ USAC incorporates the resultr of the hue-up 

process into its recalculations of teal univmal service find needs in the calculation of the universal 

service conmbution factor. As such, Smithville’s data and LSS disbuaemen6 upon expedited action 

by the Commission, can be included and ‘trued-up“ through the already established process.” 

111. Request for Expedited Action 

LSS true-up adjusunenn take place as much as 15 months der the end of the 

Unless and until the Coinmission grants Smithville’s waiver r e q u q  it will be forced U, forego 

the LSS cost recovery revenues. As smted above, this cost recovery supporl is needed and used by 

Smirhvillc to support in ongoing costs and capital improvements to upgrade ia nchvork and to 

provided advanced services. Srnithville has already submitted the projected dam to USAC, and it 

appears that USAC is fully capable of incorporating this dnta and proceeding to distribute LSS to 

Smithville as soon as USAC has notice that the Commission has gmted the requested waiver relief. 

Moreover, expedited action will allow USAC to reflect his wrrection in the ovcrall univelsal service 

plan as soon as possible. 

See 47 C.F.R. 5 54.301(e). 

I‘ 47 C.F.R. $ 54.301(~)(2)(iv). 

l5 If the waiver can be granted and the correcrion can be made on an expedikd basis, the 
essentially negligible impact on the quanerly contrihution factors can be reflected in the nex? USAC 
calculation. It is not clear IO Smirhville whether USAC’s projections that led 10 its calculation of the 
first quarter 2004 contribution factor may have actually included LSS expectations for Smithville, since 
Srnithville h s  been a participant far ZSS for a considerable amount of time, and !he methods that 
USAC utilizes may depend on various statistical projections. In any event, the RUC-up process already 
recognizes corrections and any correction IO recognize Smithville’s LSS amounts would represent a 
very small inconsequential percenhge of the overall fund and expeaed me-up activily. 
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Snrithville res!xctfully submiE that the facfs with respcc~to the precipitating evenu, the policy 

considerations associated with the p n t  ofthe waiver request, and the implications of granting the 

waiver are clear and sbaighrfonvard. Upon grant of the waiver, USAC can simply adjust the LSS 

disbursements to correct the pas1 mou115 ushg the ongoing true-up process. Accordingly, Smfiville 

requesu expedited action by the Commission so that USAC can be propcrly notified as soon as 

practical so that fume senlements and USAC’s calculations can be comcted as soon as possible. In 

the absence of expedited action, Smithville may be forced to purme ratemaking changes inconsistent 

with universal service objectives and cunail, delay, or scale back planned network upgrades and other 

capital projects. This result would impose needless hardship on Smithville to pursue alrernatk cost 

recovery options and would work to penalize unnecessarily ik end users rhat would be denied the 

benefits the LSS revenue would have supported. 
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IV. Conclusion 

For the m o l l s  stated henin, Smithville submits that good cause has been shown for the grenr 

of the requested waiver as set forth herein. Grant of the waiver will allow Smirhvilk to receive LSS 

disbursemenu for the year 2004 consistent with the statutory god of preselving and advancing univenal 

servicc for the rural customers served by Srnithville. This result will be consistent with the public 

interest 

receiving the LSS cost recovery suppon thnt it expected to receive. without the Lss SuppO17, it will 

be the customers of Smithville that will be burdened wirh ptenlid rafe changes, curlailed upgrades, or 

delays in the svailability of advanced savjcw. Wirh the p n t  of& waiver, SmithviUe will mntly 

nceive the LSS that ws. intended under the univeaal service p h  policies, and the grant of the waiver 

will not sdveisely &cct any other carrier or customer. 

Expedited action k requmed to minhizl: the time lhat Smidwille will be prwented from 

Respecdully submitted, 

SMIMVlLLE TELf PHONE COMPANY, INC. 

By: 

Chief Financial Oficerfrreasurer 
Srnithville Telephone Company. Inc. 

lL00 W. Temperance S e t  
PO Box 128 
Elle~tsville, Indiana 47429 
(812) 876-2211 

February 26,2004 
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DECLARATION 

1, Kent N. Rodgers, Chief Financial O f h r  of SmithviUe Telephone Company, Inc. 
(“Srnithville”), do hereby declare under penalties of perjury that 1 have read the foregoing “Petirion for 
Waiver -- Expedited Action Requested,” and the information contained therein that pertains to 
Srnithville is m e  and accurate h) the best of my knowledge, information and belief. 

Kent N. Rodgen 


